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Upon a charge filed by the Union on August 31,
1990, and an amended charge filed on September
28, 1990, the General Counsel of the National
Labor Relations Board issued a complaint and
notice of hearing on October 2, 1990, against A. G.
Electric & Guajardo Construction Co., Inc., the
Respondent, alleging that it has violated Section
8(a)(5) and (1) of the National Labor Relations
Act. On October 31, 1990, the Respondent filed an
answer admitting in part and denying in part the
allegations of the complaint. On March 29, 1991,
the Regional Director approved a settlement agree-
ment entered into by the Respondent and the
Union. Thereafter, the Respondent failed to
comply with the settlement agreement by refusing
to make required contributions to the contractually
mandated fringebenefit funds and by failing to post
the agreed on ‘‘Notice to Employees.”” The Re-
gional Director issued an amended complaint, com-
pliance specification and notice of hearing on Sep-
tember 12, 1991, in which the settlement agreement
was set aside for noncompliance. On October 10,
1991, the Respondent filed an answer to the
amended complaint denying the allegations of the
amended complaint. The Respondent filed an
amended answer to the amended complaint dated
January 9, 1992, admitting all allegations of the
amended complaint, compliance specification, and
notice of hearing.

On January 27, 1992, counsel for the General
Counsei filed a Motion to Transfer Case to Board
and for Summary Judgment. On February 3, 1992,
the Board issued an order transferring the proceed-
ing to the Board and a Notice to Show Cause why
the Motion for Summary Judgment should not be
granted.

On February 18, 1992, the Respondent filed a
Response to Motion to Transfer Case to Board and
for Summary Judgment.

On March 2, 1992, counsel for the General
Counsel filed a reply to Respondent’s response for
General Counsel’s Motion for Summary Judgment.

The National Labor Relations Board has delegat-
ed its authority in this proceeding to a three-
member panel.
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Ruling on Motion for Summary Judgment

In its amended answer to the amended com-
plaint, compliance specification, and notice of hear-
ing dated January 9, 1992, the Respondent admits
each and every allegation of the amended com-
plaint and compliance specification.

In its response to the Motion for Summary Judg-
ment the Respondent, in effect, concedes admitting
all the allegations set forth in the amended com-
plaint. The Respondent joins in ‘‘allowing this
matter to be submitted to the Board for summary
judgment’’ but denies the Motion for Summary
Judgment’s assertions that: (1) there are no issues
requiring a hearing; (2) summary judgment should
be granted; and (3) the Board should find that the
Respondent failed and refused to make contractual-
ly required contributions to the fringe benefit funds
in violation of Section 8(a)(5) and (1). In this
regard, the response asserts that accompanying ex-
hibits demonstrate that the Respondent’s resigna-
tion from the retirement plan was approved ‘‘by
the regional director of the Intemnational Brother-
hood of Electrical Workers on or about January
17, 1989.”

The Response to Motion to Transfer Case to
Board and for Summary Judgment is not supported
by exhibits accompanying the response, and, in any
event, is inadequate in light of the Respondent’s
previous admissions.

Accordingly, we grant the Motion for Summary
Judgment.

On the entire record, the Board makes the fol-
lowing

FINDINGS OF FACT

I. JURISDICTION

At all times material the Respondent, a corpora-
tion with an office and place of business in North
Little Rock, Arkansas, has been engaged in the
construction industry as an electrical contractor.
During the past 12 months preceding issuance of
the amended complaint the Respondent, in the
course and conduct of its business operations de-
scribed above, performed services valued in excess
of $50,000 in states other than the State of Arkan-
sas and derived gross revenues in excess of
$250,000. We find that the Respondent is now, and
has been at all times material, an employer engaged
in commerce within the meaning of Section 2(2),
(6), and (7) of the Act, and that the Union is now,
and has been at all times material, a labor organiza-
tion within the meaning of Section 2(5) of the Act.
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II. ALLEGED UNFAIR LABOR PRACTICES

The following employees of the Respondent con-
stitute a unit appropriate for purposes of collective
bargaining within the meaning of Section 9(b) of
the Act.

All general foremen, journeymen, and appren-
tice wiremen employed by Respondent, ex-
cluding all guards and supervisors as defined
by the Act, within the following counties in
Arkansas: Fulton, Izard, Stone, Van Buren,
Cleburne, Conway, Faulkner, Saline, Arkan-
sas, White, Woodruff, Lonoke, Prairie, Perry,
Pulaski, Monroe, Jefferson, and Lincoln.

About December 13, 1982, the Union was recog-
nized as the exclusive collective-bargaining repre-
sentative of the unit. At all times since on or about
December 13, 1982, the Union, by virtue of Section
9(a) of the Act, has been, and is, the exclusive rep-
resentative of the unit for the purpose of collective
bargaining with respect to the rates of pay, wages,
hours of employment, and other terms and condi-
tions of employment.

Since on or about June 11, 1990, the Union, by
verbal and written request, has asked the Respond-
ent to furnish the Union payroll and other employ-
ee records necessary to audit the Respondent’s con-
tributions to the Union’s Employee Benefit Trust
Funds. This information is necessary for, and rele-
vant to, the Union’s performance of its function as
the exclusive collective-bargaining representative
of the unit. From about July 12, 1990, until May
16, 1991, the Respondent failed and refused to fur-
nish to the Union the information requested by the
Union as described above.!

The Union and the Respondent, through a
“Letter of Assent’” executed on December 13,
1982, are parties to a collective-bargaining agree-
ment which requires the Respondent to make con-
tributions to a retirement plan and health and bene-
fit fund on behalf of its employees. Since on or
about March 28, 1990, and continuing to date, the
Respondent has failed and refused to pay retire-
ment plan and health and benefit fund contributions
on behalf of its employees. The subjects set forth
above relate to wages, hours, and other terms and
conditions of employment of the unit and are man-
datory subjects for the purposes of collective bar-
gaining. The Respondent engaged in the acts and
conduct described above without prior notice to
the Union and without having afforded the Union
an opportunity to negotiate and bargain as the ex-
clusive representative of the Respondent’s employ-

1 The amended complaint states that the requested information was fur-
nished to the Union on May 16, 1991.

ees with respect to the acts and conduct and the ef-
fects of the acts and conduct.

We find that by the acts and conduct described
above, the Respondent has failed and refused, and
is failing and refusing, to bargain collectively and
in good faith with the Union, and thereby has been
engaging in unfair labor practices within the mean-
ing of Section 8(a)(1) and (5) of the Act.

CONCLUSIONS OF LAw

By refusing, from on or about July 12, 1990, to
May 16, 1991, to furnish the Union with informa-
tion necessary for and relevant to, the Union’s per-
formance of its function as the exclusive collective-
bargaining representative of the unit employees,
and by failing and refusing to make contractually
required contributions to the retirement plan and
health and benefit fund without prior notice to the
Union and without having afforded the Union an
opportunity to negotiate and bargain as the exclu-
sive collective-bargaining representative of the unit
employees, the Respondent has engaged in and is
engaging in unfair labor practices affecting com-
merce within the meaning of Section 8(a)(1) and
(5) and Section 2(6) and (7) of the Act.

REMEDY

Having found that the Respondent has engaged
in certain unfair labor practices, we shall order it
to cease and desist and to take certain affirmative
action designed to effectuate the policies of the
Act.

We have found that the Respondent violated
Section 8(a)(5) of the Act by failing to make pay-
ments to the retirement plan and health and benefit
fund. We shall order that the Respondent make the
payments to the retirement plan and health and
benefit fund as required by the collective-bargain-
ing agreement with any additional amounts com-
puted as provided in Merryweather Optical Co., 240
NLRB 1213, 1216 fn. 7 (1979). The Respondent
shall also reimburse its employees for any expenses
ensuing from its unlawful failure to pay those
amounts, as set forth in Kraft Plumbing & Heating,
252 NLRB 891 fn. 2 (1980), enfd. mem. 661 F.2d
940 (9th Cir. 1981), with interest as provided in
New Horizons for the Retarded, 283 NLRB 1173
(1987).2

2The amounts owed by the Respondent to the Union’s Employee Ben-
efit Trust Funds for the period of March 1990 through April 1991 are as
follows:

IBEW-NECA Southwestem Health and Benefit Fund, $9,306.80; Na-
tional Electrical Benefit Fund, $1,586.82; NECA-IBEW Retirement Plan,
$9,638.25. Amounts owed to the funds since May 1, 1991, shall be deter-
mined at the compliance stage of these proceedings. Any additional
amounts due are to be computed as set forth above.
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ORDER

The National Labor Relations Board orders that
the Respondent, A. G. Electric & Guajardo Con-
struction Co., Inc., North Little Rock, Arkansas,
its officers, agents, successors, and assigns, shall

1. Cease and desist from

(a) Failing and refusing to make contractually re-
quired payments to the retirement plan and health
and benefit fund as required by the collective-bar-
gaining agreement.

(b) Failing and refusing, on request, to furnish
the Union with payroll and other employee records
necessary to audit the Respondent’s contributions
to the Union’s Employee Benefit Trust Funds,
when this information is necessary for, and relevant
to, the Union’s performance of its function as the
exclusive collective-bargaining representative of
the unit.

(c) In any like or related manner interfering
with, restraining, or coercing employees in the ex-
ercise of the rights guaranteed them by Section 7
of the Act.

2. Take the following affirmative action neces-
sary to effectuate the policies of the Act.

(a) Make the retirement plan and health and ben-
efit fund whole as set forth in the remedy section
of this decision.

(b) Make whole the unit employees for any loss
of benefits they may have suffered from the Re-
spondent’s failure to make fringe benefit fund con-
tributions in the manner set forth in the remedy
section of this decision. The appropriate unit is:

All general foremen, journeymen, and appren-
tice wiremen employed by Respondent, ex-
cluding all guards and supervisors as defined
by the Act, within the following counties in
Arkansas: Fulton, Izard, Stone, Van Buren,
Cleburne, Conway, Faulkner, Saline, Arkan-
sas, White, Woodruff, Lonoke, Prairie, Perry,
Pulaski, Monroe, Jefferson, and Lincoln.

(c) Preserve and, on request, make available to
the Board or its agents for examination and copy-
ing, all payroll records, social security payment
records, personnel records and reports, and all
other records necessary to analyze the amount of
backpay due under the terms of this Order.

(d) Post at its facility in North Little Rock, Ar-
kansas, copies of the attached notice marked ‘‘Ap-
pendix.””* Copies of the notice, on forms provided

3If this Order is enforced by a judgment of a United States court of
appeals, the words in the notice reading ‘‘Posted by Order of the Nation-
al Labor Relations Board’’ shall read “‘Posted Pursuant to a Judgment of
the United States Court of Appeals Enforcing an Order of the National
Labor Relations Board.”’

by the Regional Director for Region 26, after
being signed by the Respondent’s authorized repre-
sentative, shall be posted by the Respondent imme-
diately upon receipt and maintained for 60 consec-
utive days in conspicuous places including all
places where notices to employees are customarily
posted. Reasonable steps shall be taken by the Re-
spondent to ensure that the notices are not altered,
defaced, or covered by any other material.

(e) Notify the Regional Director in writing
within 20 days from the date of this Order what
steps the Respondent has taken to comply.

APPENDIX

Nortice To EMPLOYEES
PosTED BY ORDER OF THE
NATIONAL LABOR RELATIONS BOARD
An Agency of the United States Government

The National Labor Relations Board has found
that we violated the National Labor Relations Act
and has ordered us to post and abide by this notice.

WE wiLL Not fail and refuse to make contrac-
tually required payments to the retirement plan and
health and benefit fund as required by the collec-
tive-bargaining agreement.

WE wiLL NoT fail and refuse, on request, to fur-
nish the Union with payroll and other employee
records necessary to audit our contributions to the
Union’s Employee Benefit Trust Funds, when this
information is necessary for, and relevant to, the
Union’s performance of its function as the collec-
tive-bargaining representative of the appropriate
umt.

WE wiLL NoT in any like or related manner
interfere with, restrain, or coerce you in the exer-
cise of the rights guaranteed you by Section 7 of
the Act.

WE wiLL make whole our employees in the unit
by making all the contractually required payments
to the retirement plan and health and benefit fund
as required by the collective-bargaining agreement
that have not been paid, and by reimbursing our
employees in the appropriate unit for any expenses,
plus interest, ensuing from our failure to make the
contractually required payments. The appropriate
unit is:

All general foremen, journeymen, and appren-
tice wiremen employed by us, excluding all
guards and supervisors as defined by the Act,
within the following counties in Arkansas:
Fulton, Izard, Stone, Van Buren, Cleburne,
Conway, Faulkner, Saline, Arkansas, White,
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Woodruff, Lonoke, Prairie, Perry, Pulaski,
Monroe, Jefferson, and Lincoln.

A. G. ELEcTrRIC & GUAJARDO CON-
sTRUCTION Co., INC.



